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 1.  TIME:  9:00   CASE#: MSC16-01564 
CASE NAME: TIMOTHY CATES VS. 1ST AMERICAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of CATES FILED BY 
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, FIRST TENNESSEE BANK, 
* TENTATIVE RULING: * 
 
Hearing required.   

Given that plaintiffs have filed no opposing brief, the Court could sustain the demurrer as 

requested. 

The Court has some concern, however, that the lack of opposition may reflect some confusion 

on the part of counsel.  On October 11, 2018, when the Court sustained the demurrer of 

defendant Seterus, Inc., to the Fifth, Sixth, and Ninth Causes of Action, without leave to amend, 

it was understood that, until a Second Amended Complaint conforming to the Court’s order (i.e., 

by removing Seterus, Inc.), was filed, there would be no further motions directed toward a 

version of the complaint that would be superseded.  Perhaps the demurring defendants 

understandably took the view that no actual amended complaint removing Seterus, Inc. was 

necessary.  

Counsel for plaintiffs needs to clarify whether the lack of opposition is deliberate or due to some 

misunderstanding. 

 

  

  
 2.  TIME:  9:00   CASE#: MSC17-00568 
CASE NAME: LAWSON VS TEMPS PLUS 
SPECIAL SET HEARING ON: FINAL APPROVAL SET BY COURT 
* TENTATIVE RULING: * 
 
 Hearing required. 

The factors found in the preliminary approval weigh in favor of approval.  Notice to the class 

members has been successful.  Out of 1,995 members, 99.70% of those contacted are 

participating, with only six requests to exclude and no objections. 

With respect to attorney fees, in Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503, 

the Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether 

the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.) 

In this instance, plaintiff’s counsel have calculated a lodestar fee of $107,250, based on a total 

of 135 hours already spent, plus an additional 30 hours anticipated in concluding the settlement.  

The hourly rates are either $750, $650, or $600 per hour for highly experienced counsel.  In this 
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context, a court need not require the production of contemporaneous time records, and this 

Court will not do so.  Nonetheless, plaintiff has not provided even a summary breakdown of the 

time spent, but has simply stated the total number of hours and the mixed rate (which works out 

to $650).  Accordingly, the Court requests that counsel provide a brief further declaration, 

providing a breakdown of the fees by attorney and the general nature of the work performed.  

Assuming that this declaration supports the fees, it would result in a “multiplier” of 1.01.  This is 

not extraordinarily high or low.  A sufficient declaration should result in approval of the fees. 

The representative service payment of $5,000 is reasonable and is approved. 

  

 3.  TIME:  9:00   CASE#: MSC18-00079 
CASE NAME: GUEVARA VS THE MONEY SOURCE, I 
HEARING ON MOTION TO/FOR COMPEL DEPOSITION OF ALICIA GUEVARA, 
FILED BY THE MONEY SOURCE, INC. 
* TENTATIVE RULING: * 
 
 See Line 4. 

  

 4.  TIME:  9:00   CASE#: MSC18-00079 
CASE NAME: GUEVARA VS THE MONEY SOURCE, I 
HEARING ON MOTION TO/FOR A PROTECTIVE ORDER AND FOR MONETARY 
SANCTIONS FILED BY THE MONEY SOURCE, INC. 
* TENTATIVE RULING: * 
 
 Continued to January 10, 2019, 9:00 a.m.  Based on any agreements reached by counsel 
before that date, the Court will determine whether any further orders, including sanctions, are 
necessary.  Each side is ordered to file a supplemental response no later than January 4, 2019. 

  

 5.  TIME:  9:00   CASE#: MSC18-01014 
CASE NAME: CODY LAIDLAW VS CLINTON H SEVE 
HEARING ON MOTION TO/FOR DISMISSING ACTION PER CCP581(B)(2) 
FILED BY CODY LAIDLAW 
* TENTATIVE RULING: * 
 
 Hearing required. 

Plaintiff Cody Laidlaw filed this case as a putative class action on behalf of the shareholders of 

Abaxis, Inc., seeking to enjoin the sale of Abaxis to Zoetis, Inc.  He alleged that the sale, in 

essence, was underpriced, due to the failure to seek more bidders for the company, in a rush to 

sell the company quickly, due to conflicts of interest by the major shareholders who were looking 

for a quick cash-out.  Specifically, they alleged that the proxy statement issued by Abaxis was 
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inadequate.  Plaintiff filed moving papers seeking a temporary restraining order blocking the 

sale.  The matter was set for hearing more than once, but was never heard.   

On October 5, 2018, plaintiff failed a motion to approve dismissal of the action pursuant to Code 

of Civil Procedure section 581(b)(2) and Rule of Court 3.770.  Plaintiff explains that Abaxis filed 

a supplemental proxy statement to include a “substantial portion” of the challenged information.  

Thus, they wish to dismiss the case, without prejudice, and that neither the plaintiff nor any class 

member will release any claims.  And plaintiff’s attorneys will be paid $400,000. 

Plaintiff’s counsel has a fiduciary duty to the class from as soon as the complaint is filed.  (Kullar 

v. Foot Locker Retail, Inc. (2011) 191 Cal.App.4th 1201, 1206; Pirjada v. Super. Ct. (2011) 201 

Cal.App.4th 1074, 1087.)  It could be that indeed plaintiff’s action caused substantial disclosures 

of information that resulted in a great financial benefit to the putative class of shareholders, 

easily justifying the fee for counsel, and satisfying counsel’s duties. 

On this record, however, the Court cannot so find.  Accordingly, counsel should be prepared to 

address the following issues at the hearing: 

What additional information was disclosed in the Supplemental Proxy Statement? 

Did the inclusion of this information result in any change in the purchase price? 

Did Abaxis go forward with a shareholder vote on the Merger Agreement on July 31, 2018?  

Was it approved?  Has the transaction closed? 

Why did counsel not proceed with the request for a temporary restraining order?  Was there an 

agreement not to proceed at that point? 

Is plaintiff aware of this arrangement and does he fully understand it?  

Could the amount of $400,000 be justified as an appropriate fee under any of the typical 

theories under which fees may be justified (e.g., common fund, common benefit, lodestar)? 

What is the appropriate legal standard for approval of a dismissal under these circumstances, 

given that there is no certified class and no release of claims? 

 

  

 6.  TIME:  9:00   CASE#: MSC18-01470 
CASE NAME: ELMES VS PEURACH 
HEARING ON MOTION TO/FOR STAY OF PROCEEDINGS FILED BY JACK 
PEURACH, MAXIMILIAN SCHEDER-BIESCHIN, STEVEN SHERMAN, STANLEY 
* TENTATIVE RULING: * 
 
  

As a preliminary matter, the Court orders this case to e-filing effective November 15, 

2018. Nothing will be paper filed in this case after November 15, 2018. The parties shall contact 

File & Serve Xpress, the Court’s e-filing service provider, and make all necessary arrangements. 
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The Court will send out a separate e-filing order in the near future. The parties, as well as 

support staff involved in e-filing, are urged to review that order carefully and abide by its terms.  

The Court notes that in the stipulation and order filed on October 19, 2018, the parties 

stipulated to consolidate three related derivative actions. As part of this stipulation, the parties 

agreed to change the case name of these cases to In Re Ekso Bionics Holding, Inc. The Court’s 

order included with this stipulation did not approve of this name change. Therefore, the parties 

should use the case’s actual name, Elmes v. Puerach, unless there is a Court order that 

changes the case name.  

Defendants have brought this motion, asking that this case be stayed pending the 

outcome of a motion to dismiss the federal class action lawsuit (Cheehy v. Ekso, N.D.Cal. case 

no. 18-cv-00212-CRB) and until Judge Breyer lifts a stay on the federal derivative lawsuits.  

The Court takes judicial notice of defendants’ exhibits D to G, which are complaints filed 

in the Northern District of California or Nevada state court. These documents show that there is 

a class action and two derivative actions pending in the Northern District of California and one 

derivative action pending in Nevada state court. All these actions relate to the alleged 

misrepresentation made by Ekso about its internal controls for its financial reporting. The Court 

also takes judicial notice of defendants’ exhibits H, which is a consolidation order of the federal 

class action and the federal derivative lawsuits. The Court does not take judicial notice of 

exhibits A to C because these documents are already part of the Court’s file for this 

consolidated case and judicial notice is not needed. However, including these complaints as 

part of the exhibits was helpful.  

The court in Caiafa Prof. Law Corp. v. State Farm Fire & Cas. Co. (1993) 15 Cal.App.4th 

800 (Caiafa) explained the standard for deciding when to stay a case: 

It is black letter law that, when a federal action has been filed covering the same 

subject matter as is involved in a California action, the California court has the 

discretion but not the obligation to stay the state court action. [Citation.]  

“In exercising its discretion the court should consider the importance of 

discouraging multiple litigation designed solely to harass an adverse party, and of 

avoiding unseemly conflicts with the courts of other jurisdictions. It should also 

consider whether the rights of the parties can best be determined by the court of 

the other jurisdiction because of the nature of the subject matter, the availability of 

witnesses, or the stage to which the proceedings in the other court have already 

advanced.” (Farmland Irrigation. Co. v. Dopplmaier [(1957)] 48 Cal.2d [208,] 215.) 

The California Supreme Court also has isolated another critical factor favoring a 

stay of the state court action in favor of the federal action, a factor which happens 

to be present in this case--the federal action is pending in California not some other 

state. (Thomson v. Continental Ins. Co. [(1967)] 66 Cal.2d [738,] 747.)  
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(Caiafa, supra, 15 Cal.App.4th at 804.) 

Defendants have not shown that the Caiafa factors weigh in favor of staying this case.  

The first factor is the importance of discouraging multiple lawsuits that are designed 

solely to harass an adverse party. Here, defendants have not shown that this lawsuit was filed to 

harass the defendants.  

The second factor is to avoid unseemly conflicts with the courts of other jurisdictions. 

There is a potential for conflicting rulings in the various derivative lawsuits. The other derivative 

lawsuits, however, are currently stayed so there is no current risk that rulings on this case will 

conflict with the other derivative lawsuits.  

As to the federal class action, there is some risk of conflicting rulings between the two 

cases, but the risk is mostly theoretical at this point. There are significant differences between 

this case and the class action. Here, plaintiffs seek damages on behalf of Ekso. (Defendants’ 

Ex. A: Comp. Prayer A.) In the class action, the plaintiffs seek damages for themselves and 

other shareholders. (Defendants’ Ex. D: Class Action Comp. Prayer B.) In addition, the causes 

of action are different. Here, plaintiffs are suing Ekso’s executives, including the chief financial 

officer, and the board of directors for breach of fiduciary duty, waste of corporate assets and 

unjust enrichment. (Comp. ¶¶78-94.) In the class action, the plaintiffs are suing Ekso and its 

chief financial officer for violations of the Securities Exchange Act. (Class Action Comp. ¶¶80-

95.)  

Defendants argue that both cases will decide whether the 2016 annual report (and 

subsequent reports) contained misstatements over Ekso’s internal controls. Perhaps. But this 

Court can limit the potential for conflict rulings by issuing appropriate case management orders. 

In addition, defendants have not adequately explained why staying this case until Judge Breyer 

rules on the motion to dismiss the class action would remove this potential conflict.  

The third factor is whether the rights of the parties can be best determined by the other 

jurisdiction. This factor does not weigh heavily for or against a stay. Both this Court and the 

Northern District of California are capable of ruling on the issues presented in this case. In 

addition, Ekso is located in Richmond which is relatively close to both the federal courthouse 

(San Francisco) and this Court (Martinez). Witnesses should be equally available to both 

courthouses. Finally, the federal class action is only slightly ahead of this case and it appears 

that little has happened in the federal derivative action. Defendants argue that Judge Breyer is 

much further along with the federal cases, but they offer no evidence of this except for a 

consolidation order. (Defendants’ Ex. H.)  

The fourth factor is whether the federal action is located in California. Here, the federal 

actions are located in California and this factor weighs in favor of a stay. However, this factor is 
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not enough to convince this Court to stay this case given the Court’s analysis of other factors in 

this case.  

Defendants also argue that if the motion to dismiss the class action is granted then this 

case will essentially disappear. The problem with this argument is that while a dismissal of the 

class action will limit the damages alleged in this case, it would not remove all the alleged 

damages. Plaintiffs here seek damages for more than Ekso having to defend a class action, 

including damage to the reputation of Ekso, which allegedly reduced its ability to raise capital, 

and costs incurred in reviewing Ekso’s internal controls and revising past financial statements. 

(Comp. ¶¶ 64-66.) Thus, a dismissal of the class action will not end this case.  

Therefore, the Court denies defendants’ request for a stay. However, this denial is 

without prejudice to the parties requesting a full or partial stay of this case in the future. The 

Court reminds the parties that the discovery stay remains in effect and the Court will consider 

whether to lift the discovery stay after the pleadings have been finalized.   

The parties have stipulated that a responsive pleading will be filed thirty days after the 

decision on this motion.  Accordingly, the Case Management Conference scheduled for 

December 4, 2018, is continued to January 9, 2019, 8:30 a.m. 

  

 7.  TIME:  9:00   CASE#: MSL18-01132 
CASE NAME: MACKENZIE REALTY VS. NORRIS 
HEARING ON MOTION TO/FOR SET ASIDE DISMISSAL CCP 473B FILED BY 
MACKENZIE REALTY CAPITAL, INC. 
* TENTATIVE RULING: * 
 
 Hearing required. 
 
On its face, plaintiff’s explanation that the Order to Show Cause was mailed to counsel’s former 
address, that he had not advised the Court of his new address, and that the Postal Service did 
not forward the mail, would be sufficient to entitle the moving party to set aside the default under 
Code of Civil Procedure section 473(b), based on the attorney’s mistake or neglect.  As noted in 
the Court’s prior order of July 16, 2018, however, the notice of the time and date of the first case 
management conference on that same date and time was provided to the plaintiff when the 
summons and complaint were filed.  Thus, the change of address does not explain the failure to 
appear. 
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 8.  TIME:  9:00   CASE#: MSL18-02913 
CASE NAME: CAPITAL ONE VS CHIN 
HEARING ON MOTION TO/FOR ORDER MATTERS IN REQUEST FOR ADMISSION 
OF TRUTH, FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
 Granted.  The moving papers show that the requests for admission were properly served, and 
no response was provided.  

  

 9.  TIME:  9:00   CASE#: MSRA18-0001 
CASE NAME: BROWN VS. ALAMEDA COUNTY EMPLO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BROWN FILED BY 
SUPERIOR COURT OF CALIFORNIA, COUNTY OF ALA 
* TENTATIVE RULING: * 
 
  

 Sustained with leave to amend.  Any amended complaint shall be filed by December 3, 

2018. 

  

In her First Amended Complaint, plaintiff Valerie M. Brown brings a single intentional tort 

claim sounding in both misrepresentation/fraud and a breach of fiduciary duty.  She claims that 

she was misinformed as to the requirements for taking a lump-sum rollover of her 30-year 

accrued retirement as an employee of the Alameda County Superior Court (Alameda Court).  

She alleges that she was told the process for calculating her final retirement benefit would take 

months, that in the meantime she could take monthly benefits, and that once the calculations 

were done she could take a lump-sum rollover.  Her later request for rollover was denied based 

on her initial election for monthly payments. Defendants are the Alameda Court and the 

Alameda County Employees’ Retirement Association (ACERA).  The Alameda Court demurs on 

governmental immunity grounds. 

 

Public entities are immune from liability from negligent or intentional misrepresentations 

by their employees.  (Gov. Code § 818.8.)  The employees themselves are not liable for injuries 

caused by their misrepresentations unless they acted with actual fraud, corruption, or actual 

malice.  (Gov. Code § 822.2.)  Nor can a public entity be liable for punitive or exemplary 

damages.  (Gov. Code § 818.)  A “public entity” includes “the state, the Regents of the 

University of California, the Trustees of the California State University and the California State 

University, a county, city, district, public authority, public agency, and any other political 

subdivision or public corporation in the State.”  (Gov. Code § 811.2.)   Accordingly, the Alameda 

Court argues plaintiff’s claims must fail. 

 

Plaintiff brings only a single, combined cause of action.  But in cases of non-

discretionary acts, governmental immunity may not apply depending on the cause of action.  
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(See, e.g., Krolikowski v. San Diego City Employees' Retirement System (2018) 24 Cal.App.5th 

537, 551 [“… SDCERS has immunity under the Government Claims Act if the breach of 

fiduciary duty and conversion causes of action are based on an exercise of discretion by the 

SDCERS Board members.”].)   To the extent her claim is that someone in the Alameda Court 

conspired with ACERA, plaintiff does not plead facts underlying the conspiracy or any overt act.  

(See AREI II Cases (2013) 216 Cal.App.4th 1004, 1022.)  And to the extent she seeks 

independent liability for some fraud by the Alameda Court or its employees, she does not plead 

that fraud with any specificity.  (See Committee on Children's Television, Inc. v. General Foods 

Corp. (1983) 35 Cal.3d 197, 216.)   

 

Accordingly, the demurrer is sustained with leave to amend for plaintiff to state which 

causes of action she intends to bring against the Alameda Court to properly allege, if at all 

possible, facts showing why the Alameda Court is not immune from these claims and from 

punitive damages.  The Court notes that, in attempting to amend the complaint to assert a 

cause of action for fraud, the plaintiff must plead the acts constituting fraud with specificity, i.e., 

alleging the fraudulent representation, by whom it was made, and when.  (See Tarmann v. State 

Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 157.) 

 

 

  

10.  TIME:  9:00   CASE#: MSRA18-0001 
CASE NAME: BROWN VS. ALAMEDA COUNTY EMPLO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BROWN FILED BY 
ALAMEDA COUNTY EMPLOYEES' RETIREMENT ASSOCI 
* TENTATIVE RULING: * 
 
 
 Sustained with leave to amend.  Any amended complaint shall be filed by December 3, 

2018. 

 

In her First Amended Complaint, plaintiff Valerie M. Brown brings a single intentional tort 

claim sounding in both misrepresentation/fraud and a breach of fiduciary duty.  She claims that 

she was misinformed as to the requirements for taking a lump-sum rollover of her 30-year 

accrued retirement as an employee of the Alameda County Superior Court (Alameda Court).  

She alleges that she was told the process for calculating her final retirement benefit would take 

months, that in the meantime she could take monthly benefits, and that once the calculations 

were done she could take a lump-sum rollover.  Her later request for rollover was denied based 

on her initial election for monthly payments. Defendants are the Alameda Court and the 

Alameda County Employees’ Retirement Association (ACERA).  ACERA demurs. 

 

I. Failure to State a Claim Based on Judicially Noticeable Documents 
 

ACERA requests judicial notice broadly under Evidence Code sections 451 and 452 for 

its website and several other “official” documents/acts.  It argue that these documents show that 
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plaintiff was on notice of the process for a rollover and that her initial choice was irrevocable.  

They include: 

 

 Exhibits 1-2: ACERA website pages. 

 Exhibits 3-5: Emails and letters by and between plaintiff and ACERA.  

 Exhibits 6-10:  Forms and correspondence from plaintiff to ACERA including her 
application for retirement, her payment request, request for health insurance, request for 
rollover, and request for tax withholdings. 

 

These documents are not subject to mandatory judicial notice.  (Evid. Code § 451.)  

ACERA also requests permissive judicial notice under Evidence Code 452, subd. (c), 

concerning official acts of a governmental entity, and subd. (g), concerning facts of common 

knowledge than cannot reasonably be the subject of dispute.    

 

Courts are reluctant to sustain demurrers based on judicially noticed material where 

there is an allegation of fraud surrounding the material, or where it is hearsay.  (See. e.g., Flores 

v. Arroyo (1961) 56 Cal.2d 492, 496-497 [judicial notice of judgments proper, but demurrer on 

res judicata grounds overruled given allegation that judgments obtained in scheme to defraud]; 

Day v. Sharp (1975) 50 Cal.App.3d 904, 914 [“a court cannot take judicial notice of hearsay 

allegations as being true, just because they are part of a court record or file”], emphasis in 

original, internal quotations and citations omitted.)  “Although the existence of a document may 

be judicially noticeable, the truth of statements contained in the document and its proper 

interpretation are not subject to judicial notice if those matters are reasonably disputable.”  

(Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113, emphasis in 

original.)   Thus, courts will not take notice of documents with foundational problems, such as 

authenticity disputes.  (See Jolley v. Chase Home Finance, LLC (2013) 213 Cal.App.4th 872, 

886-887.)   

 

Beyond the hearsay problem identified in Day, supra, the cases ACERA cites do not 

support taking judicial notice of a website, much less to assume that: 1) plaintiff read and 

understood everything on the site; or 2) that a particular interpretation of the items on the site is 

correct.   (See Fremont Indemnity, supra.)  Cruz v. County of Los Angeles (1985) 173 

Cal.App.3d 1131, 1134 specifically held: 

 

 … the taking of judicial notice of the official acts of a governmental entity does 

not in and of itself require acceptance of the truth of factual matters which might 

be deduced therefrom, since in many instances what is being noticed, and 

thereby established, is no more than the existence of such acts and not, without 

supporting evidence, what might factually be associated with or flow therefrom.   

 

Similarly, the Court in Fowler v. Howell (1996) 42 Cal.App.4th 1746, 1749-1750, took judicial 

notice of a California State Personnel Board decision under section 452, subd. (c), but limited it 

to the Board’s adoption of the factual findings of an Administrative Law Judge.   
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Here, judicially noticing the website would circumvent what would otherwise be hearsay 

and authentication problems.  ACERA presents no foundation for who viewed the site, who 

printed the pages, or when.  And the site pages are offered not only for their truth (that the 

disclosures therein were accurate) but also for the implication that plaintiff read and understood 

them.  Moreover, Exhibit 4 contains a lengthy summary of the interactions of Plaintiff and 

Defendant, referencing a number of material facts completely external to the document, e.g., 

that she continued to receive monthly payments well after submitting the Authorization to 

Receive 80% payment, and as late as June of 2017. 

 

Likewise, neither subsection permits taking judicial notice of unauthenticated 

correspondence or forms.  Such documents are not facts of common knowledge and are 

reasonably subject to dispute on hearsay and authentication grounds.   The Court has no 

foundational evidence to confirm whether these documents are what they purport to be, whether 

signatures are correct, whether email addresses are valid, etc.  The statements in the 

documents are offered for their truth (e.g., that plaintiff signed particular acknowledgements and 

understood them).  Nor is such correspondence an “official act.”  That would convert every letter 

to or from a governmental entity (including emails with governmental employees) into an “official 

act” subject to judicial notice despite authentication and hearsay problems.     

 

(While defendant correctly notes that the Court properly considers documents attached 

by plaintiff to the First Amended Complaint, those documents do not form the basis for the 

demurrer.) 

 

 Accordingly, the Court denies the request for judicial notice and overrules the demurrer 

for failure to state a cause of action based on these documents.  

 

II. Governmental Immunity 
 

Public entities are immune from liability from negligent or intentional misrepresentations 

by their employees.  (Gov. Code § 818.8.)  The employee themselves are not liable for injuries 

caused by their misrepresentations unless they acted with actual fraud, corruption, or actual 

malice.  (Gov. Code § 822.2.)  Nor can a public entity be liable for punitive or exemplary 

damages.  (Gov. Code § 818.)  A “public entity” includes “the state, the Regents of the 

University of California, the Trustees of the California State University and the California State 

University, a county, city, district, public authority, public agency, and any other political 

subdivision or public corporation in the State.”  (Gov. Code § 811.2.)   Accordingly, ACERA 

argues plaintiff’s claims for fraud, deceit, and negligent and intentional misrepresentations must 

fail, as must her claim for punitive damages. 

 

ACERA may be correct, but the problem is that plaintiff brings only a single, combined 

cause of action.  And in cases of non-discretionary acts, governmental immunity may not apply 

depending on the cause of action.  (See, e.g., Krolikowski v. San Diego City Employees' 

Retirement System (2018) 24 Cal.App.5th 537, 551 [“… SDCERS has immunity under the 
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Government Claims Act if the breach of fiduciary duty and conversion causes of action are 

based on an exercise of discretion by the SDCERS Board members.”].) Accordingly, the 

demurrer is sustained with leave to amend for plaintiff to state which causes of action she 

intends to bring against ACERA and to properly allege, if at all possible, facts showing why 

ACERA is not immune from these claims and from a punitive damages award.  The Court notes 

that, in attempting to amend the complaint to assert a cause of action for fraud, the plaintiff must 

plead the acts constituting fraud with specificity, i.e., alleging the fraudulent representation, by 

whom it was made, and when.  (See Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 

Cal.App.4th 153, 157.)  Similarly, if plaintiff alleges a breach of fiduciary duty, she must comply 

with the specific pleading requirements for that cause of action.  (See Shopoff & Cavallo LLP v. 

Hyon (2008) 167 Cal.App.4th 1489, 1509.) 

 

 

 


